











POSITION ANALYSIS

While artificial fertilisation
experiments would be useful
to reduce the uncertainties on
efficacy and capacity, the key
issue of the ecological risks
from long-term fertilisation
may best be addressed by
examining areas of the ocean
that are already fertilised
through natural processes.

Assessing the effectiveness of iron
fertilisation has been limited by the small
scale of experiments to date, in part
because of exchange of fertilised and
unfertilised waters, and in part because
of the costs of observing fertilised
waters over long periods in the open
ocean. Larger experiments and more
ambitious programs
would address this problem. Organising
these experiments will be as critical as
the scientific design, and the scope of
the problem requires close partnerships
between academic scientists, national

measurement

science philanthropic
organisations, and commercial entities.
Experiments will need to be regulated
under international agreements, to
maintain transparency and eliminate

potential conflicts of interest.

agencies,

Risk assessments must also consider the
possibility of ecological changes over
the longer term. Regions that receive
natural nutrient inputs offer a useful
strategy to investigate this issue. For
example, in many regions, large amounts
of iron-containing terrestrial soils are
blown to sea in storms (Figure 6). Other
natural iron sources include shallow shelf
sediments (see Figure 4), rivers, sea ice
and, possibly, icebergs.
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Tracking these iron sources and
quantifying their effects on carbon
sequestration and ecosystem health is
an important path forward.

Australia is well-placed to play a leading
role in this effort,
proximity to the major target region of
the Southern Ocean and our strengths in
this research area. For example, Australia
is involved in the following active field
programs  with
participants:

because of our

other international

The SAZ-SENSE project (www.cmar.
csiro.au/datacentre/saz-sense) is
examining natural iron supply and
subsequent biological responses
east and west of Tasmania;

. The GEOTRACES project (www.
geotraces.org) is examining global
distributions of iron and other
trace micro-nutrients. Australia has
committed to Southern Ocean,
Pacific Ocean, and Tasman Sea
surveys for the GEOTRACES project.

It is also planned to extend the first
assessment of the impact of natural iron
inputs on Southern Ocean ecosystem
health that was achieved around Heard

and Kerguelen Islands by the French-
Australian KEOPS project (Blain et al,
2007).

Similar approaches may be possible
to examine the impacts of fertilisation
with other nutrients such as nitrogen
and phosphorous, if suitable regions of
natural inputs can be identified.
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The position of ocean
fertilisation in both
international law and formal
carbon trading markets is
being considered through
several key international
instruments.

key international
instruments

Antarctic Treaty System (ATS)

Antarctic Treaty 1959

Convention on the Conservation

of Antarctic Marine Living
Resources 1980 (CCAMLR)

Protocol on Environmental
Protection to the Antarctic
Treaty 1991 (Madrid Protocol)

Convention on the Prevention of
Marine Pollution by Dumping of
Wastes and Other Matter 1972
(London Convention)

London Protocol 1996

Convention on Biological Diversity
1992 (CBD)

Jakarta Mandate 1995

International Convention for the
Prevention of Pollution from Ships
1973 (MARPOL)

United Nations Convention on the
Law of the Sea Convention 1982
(LOSC)

United Nations Framework
Convention on Climate Change 1992
(FCCQO)

Kyoto Protocol 1997

Law of the Sea Convention

Under the United Nations Convention on
the Law of the Sea 1982 (LOSC), coastal
states have certain rights to use the
oceans within their territorial seas and
exclusive economic zones. All states
have broader freedoms on the high
seas beyond national jurisdiction. Rights
under the LOSC, including those related
to the high seas however, have related
obligations. Environmental protection
is one such fundamental responsibility
acknowledged by ratifying parties. One
key state yet to accede to the LOSC is the
USA, home of three ocean fertilisation
companies.

The United Nations, through the Report
of the Secretary-General on Oceans and
Law of the Sea, noted concerns in 2007
regarding ocean fertilisation (UNGA
2007). The topic is likely to be addressed
in related United Nations meetings in
2008-2009.

Proposed ocean fertilisation activities
are also governed by other international
instruments (see box, left) depending on
the location of any proposed activity, the
type of ecological impact and the focus
of the activity. Australia is a party to all
these conventions.

Framework Convention on Climate
Change

The United Nations Framework Convention
Change 1992  (FCCQ)
encourages all governments to achieve
stabilisation of greenhouse gas emissions
at year 1990 base levels. Individual state
sovereignty, economic but sustainable
development,and reduction of emissions
are guiding principles within the FCCC. It
asks parties to promote, amongst other
things, enhancement of natural sinks
and reservoirs, including the oceans and
marine ecosystems, where appropriate.

on Climate

6. international law and policy

The FCCC provides for annexes and
protocols to be attached to the parent
document that supply further detail
as information becomes available. The
Kyoto Protocol 1997 to the FCCC, while not
specifically mentioning oceans, asks the
parties to protect and enhance carbon
sinks and reservoirs, and to research,
promote, develop and increase the use
of sequestration technologies.

Australia ratified the Kyoto Protocol 2007
in December 2007. As a party listed
in Annexes | and I, Australia can now
participate in international carbon
trading on the basis of its CO, emission
reduction or sequestration activities.
These ‘carbon credits’ are defined as
‘emission reduction units’ in the Kyoto
Protocol.

Australia can authorise a legal entity
under its responsibility (an Australian
company, for example) to participate
in emission reduction units trading
and - providing other obligations are
also met - credits may be obtained by
either reducing emissions or enhancing
removal by sinks.

The Kyoto Protocol deals only with land
use practices butthisdoesnotundermine
the importance of primary obligations in
the FCCC regarding oceans.

The Convention/Protocol on the
Prevention of Marine Pollution
by Dumping of Wastes and Other
Matter (London Convention/
Protocol)

The Convention on the Prevention of Marine
Pollution by Dumping of Wastes and Other
Matter 1972 (London Convention) and the
London Protocol 1996 (which replaced the
Convention for those parties that ratified
the Protocol) place legal restrictions on
what can be disposed of in the ocean
(Jabour-Green, 2002).
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International regulations for scientific
research on ocean fertilisation

The ocean fertilisation experiments undertaken to date constitute marine
scientific research under provisions of the LOSC, with neither the scale nor
type of experiment causing concern under that convention. This issue is under
ongoing review in a number of forums. In particular, the CBD resolution in 2008
has been interpreted by some countries as a ban on all open ocean fertilisation,
including that undertaken for scientific research. There is no express scientific
research exemption under the London Convention and London Protocol, so
assessment of any proposal under these instruments will have to decide whether
the activity is ‘disposal’, or fits under the exemption for ‘placement’ of material
into the sea, and whether it constitutes ‘pollution’. One of the most significant
matters for concern will be that of harm to the marine environment. There is
a defensible argument that without adequate scientific knowledge it will not
be possible to provide appropriate protection for the marine environment.
In this context, research into the effects of any perturbations on the marine
environment must make assessment of the efficacy of the experiments a high
priority (Verlaan, 2007). Any proposed commercial activity is likely to trigger
similar issues, and may directly confront specific provisions under international
instruments including the London Convention and London Protocol, LOSC, CBD,
ATS , Madrid Protocol and CCAMLR.

Australia ratified the London Protocol
in 2001, and it entered into force on 24
March 2006. Several countries (including
the USA) have yet to ratify the London
Protocol.

The London Protocol uses a reverse
list procedure, permitting specific
substances to be dumped into the ocean
and prohibiting all others not listed.
[t also distinguishes between waste
dumping and ‘placement’. According to
the Protocol, dumping does not include:

“..placement of matter for a purpose other
than the mere disposal thereof, provided
that such placement is not contrary to the
aims of this Protocol.”

To interpret this definition, it is important
to note that the aims of the Protocol are
that:

“Contracting Parties shall individually
and collectively protect and preserve the
marine environment from all sources of
pollution and take effective measures,
according to their scientific, technical and
economic capabilities, to prevent, reduce
and where practicable eliminate pollution
caused by dumping or incineration at

sea of wastes or other matter. Where
appropriate, they shall harmonize their
policies in this regard.”

If wastes or other matter are placed in the
ocean for reasons other than for disposal
(say, for marine scientific research or as
part of a commercial enterprise) and that
placement did not constitute pollution,
then the action may be permissible.
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But the London Protocol defines

pollution as:

“The introduction, directly or indirectly, by
human activity, of wastes or other matter
into the sea which results or is likely to
result in such deleterious effects as harm
to living resources and marine ecosystems,
hazards to human health, hindrance

to marine activities, including fishing

and other legitimate uses of the sea,
impairment of quality for use of sea water
and reduction of amenities.”

There is no qualification of the terms
“other matter” or “harmto living resources
and marine ecosystems.”

The composition of the substances used
in high seas fertilisation is important
because it will have a strong bearing
on any legal rights and obligations. To
date, the substances used in all the high
seas artificial fertilisation experiments
discussed above have been mixtures of
iron sulfate and seawater. Initial analysis
suggests that iron sulfate would not be
a material permitted to be disposed of
under the London Protocol. However its
use might be considered placement for
another purpose (scientific research).

A 2006 amendment to the London
Protocol has added "CO, from CO, capture
processes” to the list of permitted
substances. While this amendment
does not relate specifically to ocean
fertilisation, it does indicate a broadening
of the scope of the Protocol in relation to
greenhouse gas mitigation processes.

Itis difficult to be specific about whether
or not fertilisation could constitute
pollution  unless  the  ecological
consequences of high seas fertilisation
are understood to be benign — which so
far has not been established.

ANTARCTIC CLIMATE & ECOSYSTEMS
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[t must be noted that there are general
obligations on all parties to act in a
precautionary manner in the absence
of scientific certainty and to do nothing
that could cause environmental harm.
Specifically, under the London Protocol,
the parties:

“..shall apply a precautionary approach to
environmental protection from dumping
of wastes or other matter whereby
appropriate preventative measures are
taken when there is reason to believe that
wastes or other matter introduced into the
marine environment are likely to cause
harm even when there is no conclusive
evidence to prove a causal relation
between inputs and their effects.”

In implementing the provisions of this
Protocol, contracting parties shall act so
as not to transfer, directly or indirectly,
damage or likelihood of damage from
one part of the environment to another,
or transform one type of pollution into
another.

A strict application of these principles
would seem to indicate that if there was
any likelihood that the substance, in
combination with the action, could cause
environmental harm, either at the site of
action or elsewhere (e.g. downstream),
the activity might not be permissible
under the placement provisions of the
Protocol. This does not mean that the
activity would necessarily be prohibited
however, as any assessment could
depend on other factors such as the

scale of any harm.

On 13 July 2007, the London Convention-
London Groups
released a Statement of Concern on
ocean fertilisation noting that:

Protocol  Scientific

“... knowledge about the effectiveness
and potential environmental impacts

of ocean iron fertilisation currently was
insufficient to justify large-scale operations
... [and] noted with concern the potential
for large-scale ocean iron fertilization

to have negative impacts on the marine

environment and human health.”

The Scientific Groups recommended
that ocean fertilisation activities “..be
evaluated carefully to ensure, among
other things, that such operations were
not contrary to the aims of the London
Convention and London Protocol”. They
noted the IPCC statement that while iron
fertilisation may offer a potential strategy
for removing carbon dioxide, the process
is still only speculative (IMO, 2007).

Convention on Biological Diversity

The Convention on Biological Diversity 1992
(CBD) entered into force in December
1993. Each party to the Convention has
responsibility for the conservation and
sustainable use of its own biological
diversity, and they are to cooperate in
implementing the Convention in areas
beyond national jurisdiction such as
the high seas. The Jakarta Mandate 1995
negotiated at the second meeting of
state parties to the CBD in 1995, centred
on the application of the CBD to marine
and coastal environments.

The ninth conference of parties (COP 9)
to the Convention on Biological Diversity
(Bonn 19-30 May 2008) discussed ocean
fertilisation as part of its agenda item on
biodiversityand climate change.ltagreed
to a resolution that requests parties and
urges other governments, in accordance
with the precautionary approach, to
ensure that ocean fertilisation activities
do not take place until there is an
adequate scientific basis on which to
justify such activities and to assess
associated risks. With the exception of
small-scale scientific research studies
within coastal waters, there should be
global, transparent and effective control
and regulatory mechanisms in place for
fertilisation activities.

Photo: Simon Marsland
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This resolution from the CBD COP 9
was significant and was interpreted
by some countries as a moratorium
or ban on all open-ocean fertilisation,
including research. In June 2008, the
Intergovernmental Oceanographic
Commission (I0C) ad hoc Consultative
Group on Ocean Fertilization expressed
concern over this decision as it would
impede legitimate research activities.

Resolving the current and future
regulatory framework for both research
and commercial activity is very
important and this issue is expected to
be addressed at the Meeting of Parties
to the London Convention and London
Protocol in October 2008 in London, as
well as in other fora.

The Antarctic Treaty System

The Antarctic Treaty System includes the
Antarctic Treaty 1959, the Convention
on the Conservation of Antarctic Marine
Living Resources 1980 (CCAMLR) and the
Protocol on Environmental Protection
to the Antarctic Treaty 1991 (the Madrid
Protocol).

Under Annex IV of the Madrid Protocol,
the prevention of marine pollution is
closely linked to MARPOL 73/78 (see
below), so that any provisions under
the latter also apply to the Antarctic.
Moreover, as the Antarctic is defined as
a ‘Special Area’ under MARPOL, requiring
stricter discharge standards, the Madrid
Protocol provides extra protection.

/ and policy

Perhaps the most significant aspect of
the Madrid Protocol is the requirement
in Article 8 and Annex | to conduct
environmental evaluation of all proposed
activities. Thisis enabled in Australian law
through the Antarctic Treaty (Environment
Protection) Act 1980 and regulations.

It is possible that ocean fertilisation
activities could occur in areas covered
by the CCAMLR, and may be subject
to attention by the CCAMLR Scientific
Committee and Commission.

International Convention for the
Prevention of Pollution from Ships
(MARPOL)

Ship-sourced pollution is regulated
under provisions of MARPOL 1973/78.
The objective of MARPOL is to preserve
the marine environment through the
complete elimination of pollution by oil
and other harmful substances. Annexes to
MARPOL deal with different ship-sourced
pollutants, with Annex V, governing
garbage, prohibiting the disposal of
material into the sea.

ANTARCTIC CLIMATE & ECOSYSTEMS
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Activities within a coastal
state’s Territorial Sea and
Exclusive Economic Zone (EEZ),
which generally extends 200
nautical miles from the coast
are subject to that state’s legal
and administrative processes.

Theimpactofactivities,suchasecosystem
manipulation, on neighbouring countries
needs to be also addressed as per
commitments under the LOSC, MARPOL,
the London Convention/Protocol, and
others.

Jurisdiction in  offshore Australia is
shared between the Federal and State
or Territory governments under the
provisions of the Offshore Constitutional
Settlement 1979 (OCS) that came into
effect in 1983 (Haward, 1989). In short,
the OCS, through the Coastal Waters
State Title Act 1980 and Coastal Waters
State Powers Act 1980, provides that the
Australian states and Northern Territory
have jurisdiction from the low water mark
baseline to three nautical miles offshore
(State Waters), and the Commonwealth
from three miles to the edge of national
jurisdiction at the boundary of the
200-nautical mile Exclusive Economic
Zone (EEZ).

'-:j b L—w
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Commonwealth laws

The Environment Protection and
Biodiversity Conservation Act 1999
(EPBC)

The EPBC Act is the key federal legislation
covering any issue of environment
protection and biodiversity held under
Australia’s sovereignty, including
territorial waters. The commonwealth
marine area protected underthe EPBC Act
includes all waters inside the EEZ, except
coastal waters vested in the Australian
states and territories. A main objective
of the EPBC Act is to regulate proposals,
developments and actions that are likely
to have a significant impact on matters
of national environmental significance.

The EPBC Act defines an action toinclude
a project development or activity that
may have adverse impacts on matters
of national environmental significance.
The action may have both beneficial and
adverse impacts on the environment,
but it is only the adverse impacts that
are relevant for determining whether
approval is required. Any fertilisation
carried out in the commonwealth marine
area may have a ‘significant impact’
(see box below) on a matter of national
environmental significance and so must
be considered as an action under the
EPBC Act.

th AT
- maintaini

systems.

ection of the Sea (Prevention
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|  Marine Pollution Act 1987

Threatened Species Conservation
Act 1995

Water Management Act 2000
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Environment Protection (Sea
Dumping) Act 1981

This Actappliesinrespect of all Australian
waters (other than waters within the
limits of a State or the Northern Territory),
from the low water mark to the limits of
the EEZ, and applies to all vessels, aircraft
or platforms in Australian waters and to
all Australian vessels or aircraft. Similar
legislation is in place for State waters.

A key provision of the Sea Dumping Act
addresses dumping of what is termed
‘controlled material.” Controlled material
means ‘wastes or other matter’ (within
the meaning of the London Convention/
Protocol). The Act indicates that a person
is guilty of an offence if, other than in
accordance with a permit, the person:

. dumps controlled material into
Australian waters from any vessel,

aircraft or platform; or

. dumps controlled material into any
part of the sea from any Australian
vessel or Australian aircraft; or

. dumps a vessel, aircraft or platform
into Australian waters; or

. dumps an Australian vessel or
Australian aircraft into any part of
the sea.

Oneissue is whether or not iron, nitrogen
or other nutrients used for the purposes
of ocean fertilisation to stimulate
phytoplankton blooms and sequester
carbon dioxide would be classed as a

controlled material.

This may well depend on the actual
makeup of the material used and any
tracer added, and could be specified if a
permit was to be issued.

Protection of the Sea Act 1983
(Prevention of Pollution from Ships)

This Act implements MARPOL 73/78
in Australian waters and for Australian
vessels and citizens. The Act prohibits the
discharge of noxious substances into the
sea. This provision is mainly related to a
substance carried by a ship and recklessly
spilled or discharged into the ocean in
either Australian territorial waters or from
an Australian flagged vessel. It is unlikely
to apply specifically to iron fertilisation
unless the material being (deliberately)
put into the ocean was defined as either
pollution or a noxious substance.

State laws

As well as the EPBC Act, each Australian
state  has legislation covering the
management of rivers, estuaries and
coastal and protection from
polluting waterways. It seems unlikely
that ocean fertilisation would be
proposed or contemplatedin state waters
(within three nautical miles of the coast).
But it is notable that any such proposal
may trigger consideration under various
state legislation, as may the impacts of
activities initiated outside state waters.

waters

As an example, New South Wales
legislation includes, but is not limited to,
the following:

Coastal Protection Act 1979

One of the objectives of this Act is to
provide for the protection of the coastal
environment of the State for the benefit
of both present and future generations
and, in particular, to protect, enhance,
maintain and restore the environment
of the coastal region, its associated
ecosystems, ecological processes and
biological diversity, and its water quality.
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Water Management Act 2000

Although this mainly deals with the
management
consumption, it does identify sustainable
and integrated management of the
sources, the protection and
enhancement of water sources, their
associated  ecosystems,  ecological
processes and biological diversity and
their water quality.

of water for human

water

The Act also identifies the importance
of integrated management of water
sources with the management of other
aspects of the environment, including
the land, its soil, its native vegetation and
its native fauna.

Marine Pollution Act 1987

This NSW Act gives effect to MARPOL
73/78 in Each
has similar legislation as part of the
complementary legislative design for the
marine pollution package of the OCS.

state waters. state

Threatened Species Conservation
Act 1995

The objectives of this Act relevant
to ocean fertilisation are to conserve
biological  diversity,  prevent the
extinction and promote the recovery
of threatened species, populations and
ecological communities, and protect
the critical habitat of those threatened
species, populations and ecological
communities that are endangered.

This Act also aims to eliminate or manage
certain processes that threaten the
survival or evolutionary development
of threatened species, populations and
ecological communities, and to ensure
that the impact of any action affecting

threatened species, populations and
ecological communities is properly
assessed.

ANTARCTIC CLIMATE & ECOSYSTEMS
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Clear policy is needed to
simultaneously encourage
research, control commercial
activity, and ensure
environmental protection.

Australian federal legislation, particularly
the EPBC Act, provides a strong
framework for decision making within
commonwealth waters, but there may
be some gaps related to the details
and definitions of ocean fertilisation
activities. State and territory regulations
have a similar lack of clarity because of
the new nature of this activity. Thus,
environmental evaluation provisions
within the EPBC Act and applicable
state and territory legislation may need
to be reviewed to ensure that they are
capable of adequately assessing ocean
fertilisation, especially
activity continues to develop.

if commercial

The Australian  Government's policy
considerations should take account of
the following in relation to questions of

efficacy, capacity, risk and verification:

. few ocean fertilisation experiments
to date have succeeded in
sequestering any carbon below
the surface layer, with low overall
efficiencies;

. projected maximum carbon
sequestration capacity is less
than 15% of current annual
anthropogenic emissions; and

. while there have been no
measurable deleterious impacts to
date from scientific experiments,
impacts are expected to increase
with the scale and duration of
fertilisation.

8. policy options

Policy options include:

. prohibit: ban Australian companies,
individuals or vessels from
undertaking commercial ocean
fertilisation, using appropriate
domestic law and international
instruments.

. permit: enable Australian
companies, individuals or vessels
to undertake commercial ocean
fertilisation subject to adequate
environmental impact assessments,
and independent monitoring and
review of any activity.

. preserve: continue to use existing
regulatory instruments, including
precautionary measures, focusing
on scientific research.

Distinguishing between research and
commercial activities in any of these
approaches will be difficult.
decisions will need to consider how to

Policy

weigh the relatively small impacts of
small fertilisation activities against the
possibly large impacts if fertilisation
activity increases  worldwide. The
Australian  Government will need to
ensure that it continues to engage with
relevant international organisations and
provide input into the deliberations of
these organisations on these issues.

It would be prudent to review existing
Australian government legislation and
regulation to ensure that it adequately
addresses this emerging issue, and to
evaluate the coherence of Australian
legislation with that of other countries.

It would also seem appropriate to place
this matter on the agenda of relevant
ministerial councils to ensure that state
and territory governments are aware of
current developments, and to facilitate
development of a national strategy
to respond to current and increasing
demands  for  ocean fertilisation
activities.

Australia has a
strong interest in

all developments
within this new area
of research and must
maintain dialogue
with the scientific
research community,
international agencies,
other countries with
similar interests, and
potential commercial
operators.

- /=
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Contacts

Assoc Prof Tom Trull
Ocean Control of Carbon Dioxide
tom.trull@acecrc.org.au

Dr Andrew Bowie
Iron Biogeochemistry
andrew.bowie@acecrc.org.au

Dr Julia Jabour
Policy
julia.jabour@ace.org.au

Assoc Prof Marcus Haward
Policy
marcus.haward@acecrc.org.au
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